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considered that no firm, bank, corporation, or individual can be deemed a suitable 
agent, in contemplation of law, to enforce in behalf of another a claim against 
itself.' 1 Daniel, Neg. Inst. 328a; 3 Am. & Eng. Encyc. Law (2d Ed.) 809; 
Drovers' Nat Bank v. Anglo-American Packing & Provision Co., 117 111. 100; 7 N. 
E. 601 ; Bank v. Goodman, 109 Pa. St. 422, 2 Atl. 687; Wagner v. Orook, 167 Pa. 
St. 259, 31 Atl. 576; Bank v. Burns, 12 Colo. 539, 21 Pac. 714; Anderson v. 
Rogers, 53 Kan. 542, 36 Pac 1067. See note to this last case in 27 Lawy. Kep. 

Ann. 248, in which the authorities are carefully considered We 

have stated the grounds upon which defendant attempts to justify. It did show 
that it was usual and customary for banks to send checks and drafts, payable by 
other banks at distant points, to the drawee direct, and by mail, provided there 
was no other bank of good standing in the same town, while plaintiff was allowed 
to prove that an express company, whose business it was to collect and transmit 
money, had offices in both places. We fail to see what possible effect upon a case 
of this kind the fact that the drawee is the only bank in good standing in the 
town can have upon the duty of a bank which undertakes a collection. Any 
reason for such a course is equally as sound where there are two or more banks in 
the town as where there happens to be but one. While the syllabus of one of the 
cases cited in support of counsel's proposition ( Wheeled Scrapper Co. v. Sadliek, 
50 Neb. 105, 69 N. W. 765), may justify him, the opinion does not. We cannot 
agree with counsel that the usage and custom here relied upon is a defense to the 
claim that defendant was negligent when forwarding this check to the Mapleton 
Bank for presentation and payment. As a general rule, usage and custom will 
not justify negligence. It may be admitted that such a course is frequently 
adopted, but it must be at the risk of the sender, who transmits the evidence of 
indebtedness upon which the right to demand payment depends, to the party who 
is to make the payment. Such a usage and custom is opposed to the policy of the 
law, unreasonable and invalid. It was so decided in Drovers' Nat. Bank v. Anglo- 
American Packing & Provision Co. and Bank v. Goodman, supra. Counsel for 
defendant has cited two cases from the English Law Reports and three from the 
New York Court of Appeals as authority upon this question. An examination 
of these cases will show that this exact question was not decided. See 27 Lawy. 
Kep. Ann. 248, note, supra." 

Municipal Corporations — Repeal or Charter — Rights op Creditors — 
Statute op Limitations. — The opinion of Montgomery, J., in Broadfoot v. City 
of Fayetteville (N. C), 32 S. E. 805, contains an excellent discussion of the effect 
of the repeal of the charter of a municipal corporation, upon the rights of creditors. 
As happened in most, if not all, of the cases involving the question, substantially 
the same district and the same inhabitants had been subsequently re-incorporated. 
The court, following several similar cases in the Supreme Court of the United 
States {Meriwether v. Garrett, 102 U. S. 472 ; Wolff v. New Orleans, 103 U. S. 358; 
Mobile v. U. S., 116 U. S. 289), concludes that so long as there is no corporation 
substituted in the place of that whose charter has been repealed, there is probably 
no remedy for the creditors ; yet as soon as there is a re-incorporation, of substan- 
tially the same people and territory, the new corporation ipso facto succeeds to the 
burden of indebtedness formerly resting upon its predecessor; nor, as the court 
holds, can the legislature prevent thiB result, by any express prohibition against 
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the assumption of the old indebtedness by the new corporation, or against the 
levying and collection of taxes for that purpose. 

Another interesting question discussed, is whether, when the new corporation 
pleads the statute of limitations against the indebtedness of the old, the interval 
between the repeal of the former charter and the grant of the new, shall be 
excluded from the computation, where no such exception is made in the statute of 
limitations. The North Carolina court had already held that it was without 
power to read into the statute exceptions which the legislature had omitted. In 
the case at bar it was held, however, that the interval between the repeal and the 
re-incorporation (twelve years) should be excluded. The court saying on this 
point: 

" But the defendant insists that the statute of limitations began to run against 
the coupons in 1881, when they fell due, and that more than ten years elapsed 
between that time and the time when this action was begun, and that, when the 
statute once begins to run, no subsequent happening or event can obstruct its 
course. That, as a general proposition of law, is true; and we have numerous 
decided cases in our own reports which lay down that rule in the clearest language. 
In Hamilton v. Shepperd, 7 N. C. 115, the plaintiff insisted that his action was 
not barred because there was fraud in the conduct of the defendant ; but the court 
said : ' But it [the matter on which the plaintiff relied to take his case out of the 
operation of the statute] is not in the act, nor is there anything like it ; and we 
cannot put it there. It is neither in its letter nor spirit.' In Vance v. Granger's 
Ex'r, 1 N. C. 204, the court said : ' The act of limitation would amount to a 
general and positive bar, were not certain exceptions contained in the proviso. 
We cannot add to these others which the legislature has omitted.' But we are 
satisfied that, when these decisions were made, the court had in mind only cases 
where the ability to bring suit on the part of the plaintiff, or some ene for him, 
had not been taken away by law (by statute), and where the courts were open for 
the hearing of all matters of which they had jurisdiction. 

Statutes of limitation are founded on the idea that one who has a cause of action 
will undertake to enforce it within a reasonable time, if the courts are open to 
him. To prevent confusion and to produce certainty as to what is reasonable 
time, the law (the statutes of limitation) has fixed the periods within which ac- 
tions must be brought. These views are so well expressed In the case of U. S. v. 
Wiley, 11 Wall. 508, that we cannot do better than quote a part of the opinion in 
that case : ' But it is the loss of the ability to sue, rather than the loss of the 
right, that stops the running of the statute. The inability may arise from a sus- 
pension of right, or from the closing of the courts ; but, whatever the original 
cause, the proximate and operative reason is that the claimant is deprived of the 
power to institute liis suit. Statutes of limitations re, indeed, statutes of repose. 
They are enacted upon the presumption that one having a well-founded claim 
will not delay enforcing it beyond a reasonable time, if he has the power to sue. 
Such reasonable time is therefore defined and allowed. But the basis of the pre- 
sumption is gone whenever the ability to resort to the courts has been taken away. 
In such a case the creditor has not the time within which to brin his suit that 
the statute contemplated he should have.' This view of the law is strengthened 
by what was said by the court in Hanger v. Abbott, 6 Wall. 532. ' They [the 
statutes of limitation] proceed, also, upon the presumption that claims are ex- 
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tinguished whenever they are not litigated in the proper forum within the pre- 
scribed period ; and they take away all solid ground of complaint, because they 
rest on the negligence or laches of the party himself.' These cases were approved 
in Braun v. Sauerwein, 10 Wall. 218, where it was said : ' Similar decisions (refer- 
ring to Hanger v. Abbott, supra) have been made in the state courts. They all 
rest on the ground that the creditor has been disabled to sue by a superior power, 
without any default of his own ; and, therefore, that none of the reasons which 
induced the enactments of the statutes apply to his case ; that, unless the statutes 
cease to run during the continuance of the supervening disability, he is deprived 
of a portion of the time within which the law contemplated he might sue.' " 



Municipal Corporations — License Tax on Private Vehicles, for Use 
of Streets. — In Chicago v. Collins (111.), 51 N. E. 312, an attempt by the City 
of Chicago to exact a license tax from owners of all private vehicles (including 
bicycles) in the city, for the privilege of the use of the streets, was declared 
beyond the charter powers of the corporation, and was, further, unconstitutional 
as not being uniform taxation. As said by the court, if the city may exact a 
license fee for the use of the streets by a private carriage or bicycle, it may like- 
wise require the horseman and the pedestrian to pay a similar privilege tax. 
Under the ordinance, the same license fee was required of the owner of a five 
dollar bicycle as of a five thousand dollar automobile carriage. This, the court 
held, oflended against the constitutional provision for ad valorem and uniform taxa- 
tion. The court concedes the right to require a privilege tax of those operating 
vehicles upon the streets for hire. 

"The streets and alleys of a city," says the court, "are held in trust by the 
municipality for the use of the public, for purposes of travel thereon, and as a 
means of access to and egress from buildings abutting thereon or lots adjacent 
thereto. The right to travel on and along the streets of a city belongs to the 
general public, and does not belong to its denizens alone. The right to travel 
being in the general public everywhere, all persons have a right to pass along and 
use the streets and alleys of a city in all their parts, the full width and length 
thereof. The municipality, which is a mere trustee of the public, and holds the 
streets and alleys in trust for that public, cannot deny the right of the public to 
use the streets and alleys. It cannot assume an exclusive ownership, and deny 
the rights of the beneficiaries under their trust and arrogate to itself a power 
greater than that of a mere trustee, and prevent the use of the streets and alleys 
by individual members of the public. The right of the public to use the streets 
is the right to use them for purposes of travel in the recognized methods in which 
the public highways of the state are used. Any method of travel may be adopted 
by individual members of the public which is an ordinary method of locomotion, 
or even an extraordinary method, if it is not, of itself, calculated to prevent a 
reasonably safe use of the street by others. If a right exists in a city council to 
impose a license fee, by way of tax, on every person using wheeled vehicles 
thereon, it may in like manner impose such license fee for such use of the streets 
in every other manner of locomotion or travel, and reach the man on horseback, 
or the pedestrian walking along the same 

"Any usual method of travel along the streets and alleys of a city cannot be 
declared to be a nuisance. The city council may regulate the use of the streets 



